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16 March 2017 
 
 
Dear Mr Lindhurst 
 
The Bankruptcy Fees (Scotland) Regulations 2017 (the Regulations) 
 
I write to you about the above statutory instrument which has been laid before the Scottish Parliament and 
which the Committee may report on before 27 March 2017. 
 
I wish to draw to the Committee’s attention to aspects of the Policy Note and Impact Assessment which 
accompanies the statutory instrument in order that the Committee may fully consider whether to report on the 
negative instrument. 
 
Consultation 
 
The Policy Note and Impact Assessment both provide details relating to the consultation carried out in 
relation to the Regulations.  
 
Paragraph 35 of the Policy Paper states: 
 

‘The current fee revisions were set out in a consultation paper that was circulated to AiB 
stakeholders and considered a meeting (sic) held in November 2016. The proposed fee 
alterations were agreed.’ 

 
The first paragraph on page 4 of the Impact Assessment (under the heading ‘Public consultation’) states: 
 

‘The stakeholder feedback recognised and understood the need for certain fee increases in view of 
the issues highlighted above. No objections were received. The insolvency profession have 
welcomed the move to cap AiB fees for audit at a maximum of £5,000 per determination.’ 

 
This contrasts somewhat with the Minutes of the Debt and Insolvency Services Stakeholder Forum (DISSF) 
held on 30 November 2016 (the meeting being referred to in the Policy Note and Impact Assessment), 
extracts of which I have noted below (emphasis added): 
 

17. DM raised the issue of the audit fee and felt the capped fee of £5,000 was still too high, 
while welcoming the move in the right direction. On the topic of the audit fee, Andrew Douglas 
said HMRC may consider not appointing AiB as trustee in so many cases and may look at 
appointing private trustees.  
  

18. DM went on to say that limiting a fee which was excessive in the first place was not a 
significant benefit. He added there may be a need for a fundamental review of how fees 
were charged, rather than a tweak to the existing system.  
 

19. AE asked whether there would be a formal consultation on the fees review. RD answered 
that the value in doing so would be limited, though AiB is keen to take stakeholder views into 
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account in a more informal way. AE also asked whether the new fees would apply solely to new 
cases or would be applied retrospectively. RD responded it would only be to new cases. AE 
said she would like to run the proposals past some of her internal colleagues and would 
respond before Christmas if possible.   

 
Regulation 12 – Interest on unpaid fees 
 
Regulation 12 introduces provisions which have not previously been included in any Bankruptcy Fees 
Regulations. As far as I am aware no consultation was carried out on this new provision and it was certainly 
not brought to the attention of the stakeholder group (DISSF) referred to in the consultation paragraphs of 
the Policy Note and Impact Assessment. 
 
Minutes of the Accountant in Bankruptcy (AiB) Board meetings suggest that there have been occasional 
issues in the past where fees payable by trustees have remained outstanding for considerable periods. It 
therefore seems reasonable on one view that interest should be charged to encourage prompt payment. 
However, this masks the fact that in many instances the trustee may not realise assets for a considerable 
period and may therefore require to fund the fees personally and incur a working capital cost.  
 
Of more concern, however, is that the AiB will recover interest at 8% per annum – a rate which vastly 
exceeds normal commercial terms and is the same rate payable when a party has to revert to judicial 
recourse to recover a debt. 
 
ICAS has already called for the rate of interest payable in sequestrations to be reduced from the current rate 
provided in legislation of 8%. Providing evidence to the Delegated Powers and Law Reform Committee on 1 
November 2016, Paul Wheelhouse, Minister for Business, Innovation and Energy said: 
 

‘I agree that, in the context of current low interest rates, a rate of 8 per cent seems punitive. We are 
aware of the concern and I have shared it with the AIB. ….. It has been suggested that a 1.5 per cent 
premium on the base lending rate would be a more acceptable and fairer rate, and I am sympathetic 
to such arguments.’ 

 
While it is recognised that the rate is marginally lower than the rate which would be payable under legislation 
for late commercial payments (Bank of England Base Rate + 8%), the fees are of course statutory and not a 
commercial contract. The late commercial payments legislation acts as a penalty for those who do not meet 
obligations on invoice payment which they have voluntarily entered and provides financial compensation 
without having to revert to litigation. 
 
That is a different proposition from a statutory provision which is being introduced as an ‘incentive’ 
(paragraph 32 of the Policy Note) but which seeks to apply a ‘punitive’ rate. It also does not recognise the 
unique situation that trustees find themselves in regarding meeting expenses of the trust deed or 
sequestration. It is often the case in the insolvency profession that contractual arrangements recognise this 
unique situation and provide for settlement as funds allow out of asset realisations. 
 
I note that the provisions within Regulation 12 (and 11) give effect to the interest charge being discretionary 
and I would call upon the Accountant in Bankruptcy to exercise that discretion taking account of the 
circumstances which trustees find themselves in from asset realisations. I would hope that the written notice 
under Regulation 12(2) shall be limited to extreme circumstances where payments are being withheld 
unreasonably. 
 
Review of fees 
 
ICAS acknowledges that the AiB requires to be funded. There are some fundamental questions to be 
answered however on how they are funded given the ‘new norm’ of lower personal insolvency rates than 
have been seen historically.  
 
Funding questions however cannot be looked at in isolation. Funding requirement is a factor of expenditure 
which in turn is a factor based on functions and roles performed.  
 
ICAS, and others, have highlighted the conflict of interest which the AiB has as policy advisor to the Scottish 
Government, quasi-regulator, provider of trustee services and decision maker and appeal adjudicator. 
Removing the conflict of interests would result in reduced expenditure, allow reduced funding requirement 
and a greater return to creditors. 



 

 

Ultimately the return to creditors provides a return to the economy which can only be a positive in the current 
economic climate. 
 
The time is overdue for a fundamental review and full public consultation of how the AiB is funded and their 
role.  
 
Summary 
 
I would wish to place on record that concerns were raised during consultation with the DISSF stakeholder 
group about the proposed amendments to fees. While no significant objections were raised, it would be 
inappropriate to conclude that the fees were ‘agreed’ through that stakeholder consultation. 
 
The interest on unpaid fees provisions, which were not consulted upon, are not objected to in principle 
however the interest rate applied and the circumstances in which interest will be demanded do give cause 
for concern. Where their use is limited to the extreme circumstances where payment is being withheld 
unreasonably then this would be supported. Interest must not however become a routine source of income 
for the Accountant in Bankruptcy and a mechanism to increase fees further through a back door route. 
 
Finally, I would reiterate the call made to the Scottish Government at the DISSF meeting on 30 November 
that there should be a fundamental review carried out of how fees are charged and the AiB is funded. This 
should be subject to full public consultation. 
 
I shall be pleased to provide the Committee with any further information or provide any clarification should 
this be required.  
 
Yours sincerely 
 

 
David Menzies 
Director of Insolvency 


